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THE PROGRESS OF THE LAW
WRITER WINS PASSPORT-PHYSICIST LOSES HIS
FoR more than five years film
writer Donald Ogden Stewart has
been fighting the State Department
in an attempt to obtain a United
States passport. In June of 1952, the
American Embassy in London was
instructed to withdraw Mr. Stewart's
passport and to furnish him with
one valid only for return to this
country. His subsequent applications
for a passport were rejected because
he refused to submit a sworn statement as to whether he had ever
been a Communist. He did submit
an affidavit that he had not been
a Communist or connected with the
Communist movement for fifteen
years.
The State Department held that
this affidavit did not satisfy its regulations which require an affidavit as
to past or present Communist party
membership as a condition of obtaining a passport. However, last July
the Court of Appeals for the District
of Columbia, by a five-to-four vote,
ruled that the department's regulations permitted such a "limited
negative statement" as Mr. Ste.wart's
affidavit to be considered in deter-

mining whether he should be issued
a passport. Accordingly, a passport has just been issued to the author in London.
However, the Department was
successful in sustaining its refusal to
issue a passport to Weldon Bruce
Dayton, a cosmic ray physicist who
has been trying since 1954 to obtain
one so that he can study at a Bombay research institute. In a two-toone decision, the same court upheld
Secretary' Dulles' right to withhold
the reasons for his refusal to issue
the passport to Mr. Dayton when
the denial was based on the fact
that it "would be contrary to the
national interest." He insisted that
the source of his information was
confidential matter that could not
be disclosed without hurting the
United States. Judge E. Barrett
Prettyman, writing for the majority,
said, "our view is that upon that
basis he need not disclose the information but he may act upon it."
Mr. Dayton's attorney has indicated that an appeal would be taken
to the Supreme Court as soon as possible.,

MILITARY LAW
UNDER the Uniform Code of Military Justice, court-martial jurisdiction is extended to persons "accompanying the armed forces without
the continental limits of the United
States." In two recent cases, two
women were convicted by courts-

martial for killing their husbands,
both army personnel, in England and
Japan respectively. In both cases,
the defendants maintained that that
section of the Uniform Code which
made them amenable to court-martial was unconstitutional.

19571

PROGRESS OF THE LAW

Originally the Supreme Court had but freedom from tyranny. And
held by a divided court that the under our Constitution courts of law
provision was constitutional but alone are given power to try civilgranted a petition for rehearing. ians for their offenses against the
After further argument and consid- United States. The philosophy exeration, the high tribunal came to pressed by Lord Coke, speaking long
the conclusion that its previous de- ago from a wealth of experience, is
cision was untenable and held that still timely:
both women could not constitution'God send me never to live under
ally be tried by military authorities.
the Law of Conveniency or DisIn Mr. Justice Black's words,
cretion. Shall the Soldier and
"Ours is a government of divided
Justice Sit on one Bench, the
authority on the assumption that in
Trumpet will not let the Cryer
division there is not only strength
speak in Westminster-Hall.'"
MOTION PICTURE CENSORSHIP
THE United States Supreme Court
has just unanimously overturned a
Chicago police ban on the showing
of the prize-winning French film,
"The Game of Love." This film,
which is based on Colette's story
about a young man's seduction by
an older woman and his subsequent
relations with a girl of his own age,
was banned in 1955 by the Chicago
Police Censorship Board as "not acceptable to standards of decency,
with immorality featured and dialogue unfit."
Mayor Richard Daley upheld the
ban and declared the picture "immoral and obscene." This determination was sustained by the local
United States Ibistrict Court and the
Court of Appeals which stated that
"the calculated purpose . . . and

dominant effect" of the film "are
substantially to arouse sexual desires. We are of the opinion that the
probability of this effect is so great

as to outweigh whatever artistic or
other merits the film may possess."
The Supreme Court, in reversing,
based its decision on a case it decided last June. In Alberts v. California, it had upheld Federal and
state laws banning obscene literature when "applied according to the
proper standards for judging obscenity." In the instant case, the
court indicated that "the portrayal
of sex, e.g., in art, literature and
scientific works, is not sufficient
reason to deny material the constitutional protection of speech and
press."
The implications of this decision
are that it may foreshadow the end
of all prior censorship of films in
view of the court's strong statement
that it is "vital that the standards
for judging obscenity safeguard the
protection of freedom of speech and
press."
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ADMISSION TO BAR OF EX-COMMUNIST
The New Mexico would entitle them to refuse admisRECENTLY,
Board of Bar Examiners refused to sion to petitioner. The decision was
admit a law student who had passed similar to that in a previous case
that state's bar examination. The from California in which that state's
ground given was that he had failed Committee of Bar Examiners had
to demonstrate that he was of good also refused admission to a successmoral character because he had, at ful examinee because he had refused
one time, been a member of the to answer any questions about his
Communist party, had used other political affiliations, including his alnames as aliases, and had been ar- leged membership in the Communist
rested, twice on suspicion of crimi- Party. According to Mr. Justice
nal syndicalism and once for a sup- Black, ". . . past membership in
posed violation of the Neutrality the Communist Party, if true, withAct in recruiting volunteers for the out anything more, is not an adeLoyalist cause during the Spanish quate basis for concluding that he
is disloyal or a person of bad characCivil War.
In a unanimous decision, the ter." However, he was not able to
United States Supreme Court held convince a minority composed of
that he had been denied due process Justices Frankfurter, Harlan and
and that none" of the evidence cited Clark.
by the Bar Examiners, even if true,
MICROPHONE PICK-UP OF TELEPHONE CONVERSATION VIOLATES FEDERAL COMMUNICATIONS ACT
IN a criminal prosecution for possessing narcotics, the government
sought to introduce into evidence a
telephone conversation between the
defendant and a government employee. The latter had held the receiver at such an angle during the
conversation that a narcotics agent
was able to intercept the defendant's
voice with a microphone which fed
into a tape recorder.
The United States District Court

for the Southern District of New
York refused to admit the recording into evidence. Judge Weinfeld
said that the Federal Communications Act prohibits the intercepting
of telephone communications whether
the lines of transmission are actually tapped or whether the interception is accomplished by some
modern method not requiring physical contact with the telephone wires.

CALIFORNIA "TRIPLE TRIALS"
IN September, California put into
effect its new "triple trial" law for
murder cases, replacing the old

"silent jury" system. Under the new
law, the jury first determines the
guilt of the accused, then sits
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through a second proceeding to fix a
penalty. If, as permitted by California law, the defendant has also
pleaded insanity, then the jury sits
again to determine his mental condition at the time of the crime.
The bill was introduced at the request of the California State Bar
Association and is patterned after
the military court-martial procedure
wherein the board decides the guilt
and then hears background evidence
to fix the penalty.
Under the previous law, the trial
judge had to impose the death penalty whenever a jury brought in a
verdict of first-degree murder and
was silent as to punishment. According to District Attorney Roy A.
Gustafson of Ventura County, "This

new law will allow the jury to give
sentences that not only fit the crime
but also the individual. Henceforth,
in the second trial, the jury will hear
evidence of the defendant's background and character-any pertinent facts that might help it mete
out a just punishment. At present,
the judge hears such post-trial testimony."
However, there are many who feel
this will cost the taxpayers far more
than it will gain for the defendants
who benefit by it. These critics point
out that a reversal of a verdict by
an appellate court could mean a repetition of the whole procedure, thus
involving a double outlay of public
funds.

JURY ASKED TO FORGET DEFENDANT'S SANITY
A DEFENDANT acting as his own
counsel, made an unusual request
in Manhattan's General Sessions
Court recently. He asked the
jury to forget that he was sane.
Arthur Benjamin, defending himself against a charge of grand
larceny, was declared legally sane
in a proceeding he brought to secure
his release from a mental institution.
Now, charged with defrauding three
airlines out of $5000.00, he has
asked his jury to overlook the ruling of sanity that won his release

because, as he maintains, a person
can be legally sane and yet insane at
the same time. This came out when
he was interrogating prospective
witnesses at his trial and asked them
the question "Can you forget my
present sanity and take into consideration that I was insane at the
time the crime was committed?"
In Washington last year, Benja-.
min, using the same tactics, won an
acquittal from a jury on the ground
that he was insane.

GIRARD CONVICTED
IN a recent issue of the Law to stand trial before a Japanese
Forum, it was reported that Spec. Court for the killing of a Japanese
3/C William S. Girard, an enlisted civilian. In a proceeding that reached
man serving with the United States the United States Supreme Court,
Armed Forces in Japan, would have Girard's attorneys had argued that
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the status-of-forces agreement signed
by Japan and this country deprived
Girard of his constitutional right to
be tried by an Army court-martial
rather than by a civilian court, but
this contention was rejected by the
high tribunal.
Accordingly, Girard was tried before a three-judge Japanese court
and, after a lengthy trial, was convicted of "Inflicting bodily injury
resulting in death." The presiding
judge, after commenting on the de-
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fendant's carelessness, stated that
the victim had also been guilty of
negligence in scavenging for shell
cases on Army territory and was as
responsible as Girard in causing the
tragedy. The judge concluded that
Girard was youthful and would undoubtedly never again be in difficulty with the law. Accordingly, he
sentenced him to three years in
prison and then suspended the sentence.

PROPOSED BAR EXAMINATION CHANGES
Tm New York Court of Appeals
has just announced that it is considering changes in the method of
administering future New York Bar
Examinations. One of the most significant proposals is to consider the
two-part examination as an integrated whole. This would have the
effect of eliminating the possibility
of passing one-half of the examination and the student would be required to pass both halves or repeat
the entire examination. Applicants
who fail five examinations would not

be permitted to sit for further ones.
The examination would be given
twice a year, in July and March,
rather than the present three times.
All benefits heretofore granted to
students who had served in the
Armed Forces prior to taking the bar
examinations would be ended.
Hearings have been held by the
Court to determine whether some
or any of the proposed changes
should be adopted and, if so, to what
classes of students they would apply.

NEW BAR ASSOCIATION JOURNAL
THE New Jersey State Bar Association has just published the first
issue of its new Journal. Included in
its contents are reprints of two
broadcasts in the Counterpoint radio

series. This series, conducted by
Professor William M. Kunstler of
New York Law School, is heard
over the facilities of station WNEW
every Sunday evening at 9:35.

NEW LAW URGED FOR DISTURBED PUPILS
from public schools. Under the presDISTRICT Attorney Edward S.
Silver of Kings County, recently ent law, these pupils cannot be reurged the enactment of a law to re- moved for treatment until they are
move dangerously disturbed pupils adjudicated insane.
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Mr. Silver has assigned five men
from his staff to cooperate with the
special Kings County grand jury investigation of delinquency in Brook-

lyn schools. He has expressed the
hope that this investigation will
arouse the public's interest in remedial legislation.

ARCHIBALD WATSON DIES
ON October 26, 1957, the President of the New York Law School,
Archibald Robinson Watson died
after a short illness. Mr. Watson,
who would have been 85 years old
this December, had been President
of the law school since 1934 and
had been responsible for much of
its progress during those years.
Mr. Watson's obituary was set
forth in full in the Tuesday, Octo-

ber 29, 1957, issue of the New York
Law Journal whose editor he had
been since 1932. His was a full
and rewarding life which centered
about the law and literature. Everyone at the New York Law Schoolfaculty, administrative staff, and students-will miss him and, as one
writer put it, "the local scene is not
quite the same now that Archibald
R. Watson has passed away."

